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LEXSEE 60 NRC 40 ;

Tn the Matter of LOUISIANA ENERGY SERVICES, L.P,
(National Enrichment Facility)

Docket No, 70-3 103-ML; ASLBP No. 04-826-01-ML

NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD

60 N.R.C. 40; 2004 NRC LEXIS 166

July 19, 2004
JUDGES: [**1]
Before Administrative Judges: G. Paul Boflwerk, III, Chairman; Dr. Paul B. Abramson; Dr. Chatles N. Kelber
OPINION BY: ROLLWERK, II[; ABRAMSON; KELBER

OPINION:
[¥47] MEMORANDUM AND ORDER
(Rulings Regarding Standing, Contentions, and Procedural/Administrative Matters)

Before the Licensing Board are three reguests of petitioners seeking to intervene in this proceeding regarding the
application of Louisiana Energy Services, L.P, (L.ES) for authorization o possess and use.souice, Gyproduet, and spe-
cial nuclear material in order to enrich natural uranium o 4 maximum of five percent uranfum-235 (U<235>) by the gas
centrifuge process. LES proposes to do this at a facility -- denominated the National Enrichment Facility (NEF) -- to be
constructed near Eunice, New Mexico. Two of the petitions were filed by governmental entities associated with the
State of New Mexico - the New Mexico Environment Department (NMED) and the Atltorney Genetdl 6f New Mexico
(AGNM) -- while the third was submitted by tivo public interest organizations, the Nuglear Resource and Information
Service and Public Citizen (NIRS/PC).

[*48] For the reasons set forth below, we firid that ail the petitioners have established the yequisite [¥*2] standing
to intervene in this proceeding and each has submitted at least one admissible contention coitcerning the LES applica-
tion. Accordingly, we admit each petitioner as a patty to this proceeding. Further, given the policy and/or legal issues
relating to several of our conterition admission déterminations, we refer several 6f these fulings to the Commission for

its consideration. Finally, we outline certain procedural and administrative rulings, including the designation of "lead”
parties for certain of the admitted contentions, all of which are set forth in-an appendix to this decision.

1. BACKGROUND

A. LES Application, the Proposed NEF, and Applicant LES

In an effort to obtain a thirty-yedr 10 CER. Part 70 ficense to operate its proposed NEF, on December 12, 2003,
LES filed with the agency an application that includes a safety analysis report {SAR), an environmental feport (ER), an
emergency plari (EP), a physical security plan (PSP) and a fundamental nuclear material contrél plan (FNMCP). The
enrichment process at the facility, which is inténded to produce commercial nuclear power plant fuel, is described in the
application as follows:

The primary function of the [**3] facility is to envich natural uranium hexafluoride (UF{61) by sépa-
rating a feed stream containing the naturally ocetitting proportions of uranium isotopes into a product
streatn enriched in <235>U and a tails stieain depleted in the <235>U isotope. The feed matetial for the
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enrichment process is uranium hexafluoride (UF[6]) with a natural composition of isotopes <234>U,
<235>U, and <238>U. Thé envichment process is a mechanical separation of isotopes wsing & fast rotat-
ing cylinder (centrifuge) based on a difference in centrifugal forces due fo differences in molecular
weight of the utanic isotopes. No chiemical changes or nuelear reactions take place. The feed, product,
and 1ails streams are all in the form of UF[6].

[LES] NEE SAR at 1.1-7 (Rev. 0 Dec, 2003) [hereinafier SAR]. Further, to perform this process, the LES facility would
incorporate a numbet of structures oh a 543-acre site, including (1) three separations building madules, each of which
consists of fwo caseade halls that, in tury, each contain eight cascades consisting of hundreds of centrifuges capable of
producing a total of approximatefy 500,000 separative work units (SWU) per year; (2) a cenirifuge assembly [**4]
building, which is used to put together each centrifuge prior to moving it into a ¢cascade hall and insetting it into a cas-
cade; (3) a cylinder receipt and dispatch building, which is used to receive and store eylinders sent to the plant contain-
ing UF[6] feedstack, to store and dispatch to customers cylinders containing enriched UF{6], and to store [*49] and
dispatch filled uranium byproduct cylinders (UBCs) to the UBC storage pad; and (4) the UBC storage pad, which is
used to store cylinders containing UF[6] that is depleted in U<235>, Sce SAR at 1.1-3 t0 -6.

In its application, LES also describes its general corporate structure and financial qualifications. According to the
application, the LES limited partriership is comprised of two general partners -~ Urenco Investments, Inc,, (Urenco) and
Westinghouse Enrichmeiit Company, L.L.C. -- and six limited partners. Funding for the facility, the application indi-
cates, is to be derived from equity contributions by the partners’ parents and affiliates of at least thirty percent of project
costs with firm commitments of funds for the remainder. Additionally, 1ES states that it will require long-term enrich-
ment contracts (i.e:, five years) [**5] with prices sufficient to cover construction and operation costs, including a re-
furn on investment, to be in place prior to proceeding with the projéct. See id. at 1.2-1 to -4,

B. Hearing Requests/Trtervention Petitions and Responses
1. Initial Petitions and Supplemental Filings

In a Tanuary 30, 2004 issuance, CLL:04-3, 59 NRC 10-(2004) (69 Fed. Reg. 5873 (Feb. 6, 2004)), the Commission
provided notice of the receipt and availability of the LES application, including the accompanying ER, and of the op-
portunity for a hearing on the application. Additionally, the Commission provided Instructions on a number of matiers
related to any potential adjudication, including the determination ‘of contentions, discovery management, and schedul-
ing.

Several entities responded by filing hearing requests/intervention petitions asking to be admitted as a party to any
proceeding conducted on the application. On March 23 and April 5, respectively, NMED and the AGNM each submit-
ted a petition to intervene pursuant to 10 CER, §2.309(a). See [NMED] Request for Hearing and Petition for Leave to
Tntervene (Mar. 23, 2004) [bercinafter NMED Petition];, [**6] [AGNM] Request for Hearing and Petition for Leaveto
Intervene (Apr. 3, 2004) [hereinafier AGNM Petition]. Both challenged certain aspects of the LES application. Addi-
tionally, NIRS/PC filed a joint intervention petition on April 6, 2004, See Petition to Intervene by [NIRS/PC] (Apr. 6,
2004) [hereinafter NIRS/PC Petition]. NIRS/EC oppose the grant of the LES application.

Tn §ts January 30 issuance, the Comumission ind'icate,_d that it would rule upoi the standing of any petitioners and the
admissibility of any contentions regarding National Envirommetital Policy Act (NEPA) environmental justice matters.
See CLI-04-3, 59 NRC at 13-15. In memoranda to the Chlef Administrative J udge dated April 1 and 6, 2004, noting
they did "not raise issues of standing or environmental justice," the Comumnission referred the respective NMED and.
AGNM petitlons for appointrient of a presiding officer. See Memorandum to Chief Administrative Judge G. P. Boll-
werk, 11, from A. Vietti-Cook, NRC [*50] Secretary (Apr. 1,2004); Memorandum to Chief Administrative Judge G.
P. Bollwerk, U, from J. . Walker, Acting NRC Secretary (Apr. 6, 2004Y; see also' CLI-04-15, S9NRC ~,  [¥*7]
(skip op. at L-2) (May 20, 2004).

With its April 15, 2004 designation, 69 Fed. Reg. 22,100 (Apt. 23, 2004), this Licensing Board issued an initial
prehearing order that same day i which both NMED and the AGNM were directed to supplement their initial filings by
categorizing each of theit alieady-subinitted issue statements within at least one of three. groups, i.e., as a technical con-
tention (TC) relating primarily to the SAR; an environmental contention (EC) relating primarily to the BR; or a miscel-
Janeous contention (MC) that does not fall into one of those two categories. Additionally, the two petitioners were asked
to examine the contentions of the other and identify which, if any, were appropriate for co-sponsorship or adoption un-
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der 10 C.F.R. § 2.309(f)(3). See Licensing Board Memorandunint and Order (Initial Prelicaring Order) (Apr. 15, 2004) at
2-3. Seven days later, the Licensing Board scheduled an initial prehearing conference for June 15, 2004, in the-Hobbs,

New Mexico area. See Licensing Board Memorandut and Order (Scheduling Initial Prehearing Conference) (Apr. 22,
2004) at 1.

NMED and the AGNM timely submitted a joint {**8] supplement to their earlic-filed petitions to intervene with
regatd to the potential similayities of their respective contentions, as well as separate supplemental requests for heating
in which they categorized each of their filed contentions. See [NMED] and [AGNM] Suppletmert to Petitions for Leave
to Tntervene to Designate Similar Contentions (Apr, 23, 2004) [hereinafier NMED/AGNM Joint Supplement to Peti-
tions]; Supplemental Request of the [AGNM] for Hearing and Petition for Leave to Intervene (Apr. 23, 2004) [hercinaf-
ter AGNM Suppleniental Request]; NMED's Supplement to Its Petition for Leave to Intervene (Apr. 23, 2004) [herein-
after NMED Supplemental Reguest]. In their joint submission, while acknowledging some overlap, NMED and the
AGNM indicated they did not feel that any of the contentions were sufficiently similar to warrant co-sponsotship. The

AGNM did, however, adopt one contention submitted by NMED. See NMED/AGNM Joint Supplement to Petitions at
1-2.

Relative fo the NIRS/PC petition, in a May 20, 2004 order, CLI-04-15, 59 NRC at  (slip op. at 1-2), the Cominis-
sion found that these petitioners had standing and had not raised any environtental [¥*9] justice issues. It thus referred
their petition to the Licensing Board as well. “[he Board then directed NIRS/PC to supplement their initial filing by
categorizing each of their already-submitted contentions Within the previously-spécified three groups and asked that all
thie petitioners examine the conitentions of the ofhér petitioners and identify which, if any, they wished to adopt. See
Licensing Board Order (Supplements Regarding Contentions) (May 24,2004} at 1, NIRS/PC provided such a supple-
ment on May 27, 2004, in which they sorted their contentions and indicated they did not wish to adopt any of the other
petitioners' contentions. See Supplement fo Petition to Ditervene on [*51] Behalf of [NIRS/PC) (May 27, 2004) af 1-5
[hereinafter NIRS/PC Supplemental Request]. '

2. Responses to Petitions lo Intervene

Both LES and the staff submitted pleadings responding to the above-mentioned petitions and supplemental filirigs -
of the petitioners. LES, while acknowledging that each of the three petitioners had standing to participate in the pro-
ceeding, opposed each of the contentjons submitted by the AGNM and NIRS/PC, but indicated that, in its view, NMED
had offered at least oné admissible [¥#10] contention, See Answer of [LES] to the [NMED] Request for Hedrirg and
Petition for Leave to Intervene (Apr. 19, 2004) {hereinafter LES NMED Petition Response]; Answer of [LES] (o the
Reiquests for Hearing and Petitions for Leave to Intervene of the [AGNM] and [NIRS/PC] (May 3, 2004) [hereinafter
LES AGNM and NIRS/PC Petition Response].

The staff responded 1o ¢ach of the petitioners’ intervention petitions as well. While Tikewise indicating its belief that
all fhree of the petitioners liad met the requirements to establish standing, the staff asserted that only NMED and
NIRS/PC had submittéd admissible contentions, opposing all of the contentions submitted by the AGNM. See NRC
Staff Response to the [NMED] Request for Hearing and Petition for Leave to Intervene (Apr. 19, 2004) [hereinafter
Staff NMED Petition Response]; NRC Staff Response-to Request of the [AGNM] for Hearing and Petition for Leave to
Intervene (Apr: 30, 2004) [hereinafter Staff AGNM Petition Response]; NRC Staff's Response to Petition to Intervene
by [NIRS/PC] (May 3, 2004) [hereinafter Staff NIRS/PC Pétition Response],

All three petitioners answered with replies to the LES and staff [*#11] responses. Sce Reply in Support of NMED's
Petition to Intervene (May 10, 2004) [hereinafter NMED Replyl; Reply by [NIRS/PC] to Answers of Nuclear Regula-
tory Commission Staff and {L.ES] (May 10, 2004) [hereinafter NIRS/PC Reply]; [AGNM] Reply in Suppoit of Petition
for Leave to Intetvene arid Request for Hearing (May 24, 2004) [hereinafter AGNM Reply]. Relative to the AGNM,
fhowever, prior to filing her reply she requested an extension of time based in part on her purported inability {o gain ac-
vess to proprietary material cifed in the LES application. See [AGNM] Motion for Extension of Time (May 5, 2004) at
2-3, Finding that, in contrast to application-related, non-public clagsified information, there had been no explicit refer-
ence in the notice of hearing regarding the process for gaining access 0 non-public proprietary information, the Board
divected that LES should, after Board entry of an appropriate profective order, provide the AGNM with access to the
application-referenced propristary information and thiat any AGNM reply relative to the contention identificd as rele-

* yant to that information would not be due until after access was provided. See Licensing [**12] Board Memorandum
and Order (Ruling on Request for Access fo Proprietary [*52] Tnformation) (May 12, 2004) at 2-3. The protective order
‘was entered by the Board on May 21, 2004, see Licensing Board Methoratidum and Order (Protective Order Governing
Disclosure of Protected Materials) (May 21, 2004), and, after receiving the material from LES, the AGNM filed her
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proprietary information-based reply on June 10, 2004, see [AGNM] Reply in Support of Technical Contention ii of Her
Supplemental Petitlon fgr Leave to Intervene and Request for Hearing (Tune 10, 2004) [hereinafter AGNM TC-ii Re-
plyl.

Furfher in the case of NMED and the AGNM, their reply submissions engendered LES and/or staff requests to file
surreplies. LES sought permission to file a surreply to the reply 6f NMED, wliile the Staff asked for leave to submit
surrephies to the replies of both NMED and the AGNM, all of which the Board atlowed. See Licensing Board Order
(Granting Requests to File Surreply) (May 20, 2004); Licensing Board Memorandumm and Order (Granting Motion for
Leave to File Surreply; Requesting Status on Propristary Material Disclosure) (June 1, 2004}, Thereafter, LES and staff
submitted their surreplies. {¥%13] See NRC Staff Surréply to Reply of NMED (May 24, 2004) [hereihafier Staff Swre-
ply to NMED]; Surreply of [LES] to Reply in Support of NMED's Petition to Intervene (May 24, 2004) [hereinafter
LES Surreply to NMED]; NRC Staff Surreply to [AGNM]'s Reply in Support of Petition for Leave to Intervene and
Request for Hearing (June 3, 2004) [her¢inafter Staff Surreply to AGNM].

C. Initial Prehearing Conference

Finally, on June 15, 2004, the Licensing Board conducted a one-day prehearing conference with the petitioners,
LES, and the staff in Hobbs, New Mexico, during which these participants made oral presentations regarding the admis-
sibility of the thirty-two submitted contentions. See Tr. at 1-277, Additionally, at the conclusion of the prehearing con-
ference, the Board addressed byiefly several mattets pertaining to scheduling, discovery and summary disposition. nl
Ses id. at278-90,

n! Subsequent to the prehearing conference, acting at the request of the Board, see Tr. at 119, LES submit-
ted an apprisal of the outcome of discusgions between the parties regardinig the potential resolution of certain
conitentions proffered by NIRS/PC and the AGNM relating to the contingency factor used by LES in iis decom-
missioning cost estimate. See Notification of Licensing Board of Status of Discussions on Facility Decommis-
sioning Contingency Factor Issue (July 7, 2004) [hereinafier LES Contingency Factor Updafe]. In this update,
LES indicated NIRS/PC were not satisfied with a 25 percent coritingency factor commitment by LES, See id. at
2. Twa days later, the AGNM filed her own update fegarding the discussions, indicating she was not satisfied by
the LES commitment either, See [AGNM] Notification of Licensing Board of Status of Position on Fagility De-
commissioning Contingency Factoi Issue (July 9, 2004) ai 1 [heteinafter AGNM Contingency Factor Update].

[**14]

[#53] T ANALYSIS

Agency regulations have long required that any individval, group, or business or governimental entity that wishes to
intervene as a party in an adjudicatory proceeding addressing a proposed licensing action swst (1) file a timely written
request to intetvene; (2) establish that if has standing to intervene; and (3) offer at least one admissible confention that is
litigable in the proceeding. See 10 C.F.R, § 2.309(2)-(b}. n2 The three intervening participanis have all maintained they
meet each of these requirements for party statas.

n2 Recently, the agency adopted a set of éxtensive revisions to its [0 C.F.R. Part 2 procedural rules govern-
ing the conduct of adjudications. Sce 69 Fed, Reg. 2182 (Jun. 14, 2004), Under the terms of the revisions, they
were to be applicable to any licensing action for which 4 hotice of hearing was issued on or after its offective
date of Pebruary 13, 2004, See id. ar 2182, Although the hearing notice for this proceeding was issued on Janu-
ary 30, the Commission directed that the neywly revised Part 2 is applicable to.this case. See CLI-04-3, 39 NRC
at 120l

[**15]

A. Standing

Procedurally, a petitioner seeking to establish that it hais standing as ol right to patticipate in an adjudicatory pro-
ceeding must provide information in its petition for leave to intervene concerning (1) the nature of the petitionet's right
undet the Atomic Energy Act to be made a party; (2) the petitioner's property, financial, or other interests in thepro-
ceeding; and (3) the potential effect that any decision réached within the proceeding may have on the petitioner's inter-
est, See 10 C.E.R. § 2.300(c){1)(ii)-(iv). Consistent with its January 2004 issuance in which it indicated it would make
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all threshold determinations regarding standing, including all petitions filed by governmental entities under 18 C.F.R. §
2.309(d)(2), see CLI-04-3, 59 NRC at 13-15, the Commission inade determinations with respect to each of the three
petitioners, As was noted previously, see supra p. 4, relative to NMED and the AGNM -- béth of which are governed by
section 2.309(d)(2) that allows a state entity to file a petition fo patticipate in an agency proceeding involving a pro-
posed facility within its [** [6] botders without having to establish standing -- in-sepatate mentoranda dated Aprit 1 and
6 referring those petitions for Licensing Board consideration, the Commission found no issues as to their standing, n3
S too, noting the close proximity of individual members of each [*34] group to the proposed LES facility, n4 and the
potential offects that the construction, operation, and decommissioning of the facitity could have on those individuals
because of their location, in ¢onsidering the NIRS/PC petition in its May 20, 2004 issuance the Commission defermined
that the requirements for standing had been satisfied as it referred the group's hearing request fo the Board for further
consideration. See supia p; 5. As such, no further Board corsideration of the issue of the standing of any of the petition-
ers i§ necessary..

3 To ensure there was no misunderstanding ralative to the requirements. of séetion 2.309(d)2), see 69 Fed
Reg. at 2222, atthe June 15 prehearing conference, wé confitmed that both NMED and the AGNM agreed. that
the other had the requisite state constitutional authiority to represent the interests of the State of New Mexico,
with NMED acting as the representative of the Governor and the Attorney Generil appeating in accordance with
her independent constitutional prerogatives. See Tr, at 17. '
[++17)

n# In that regard, NIRS/RC provided suppottirig declarations from individuals living at-distances of between
2 5 and 22.miles from the proposed LES facility. See NIRS/PC Petition at 3.

B. Contentions
1. Contention Admissibility-Standards

Section 2,309(f) of the Cominission’s rules of practice specifics the requirenients that must bie met if a contention is
to be deemed admissible, Specifically, a contention must provide (1) a specific statement of the legal or factual issue
sought to be raised; (2) a brief explanation of its basis; (3) a concise staternent of the alleged facts or expert opinions,
including references to specific sources and documents, that suppart the petitioner’s position and upon which the peti-
tioner intends to rely al hearing; and (4) sufficient information demonstrating that a genuine dispute exists in regard to a
material issue of law or fact, including references to specific portions of the application that the petitioner disputes, or in
the case when the application is alleged to be deficient, the identification of such deficiencies and supporting reasons for
this belief, See 10 C:F.R. § 2:309(D(1)(D), (D), (V) [**181 and (vi). In addition, the petitionér must demonstrate that the
issue raised in the contention is both "within the scope of the proceeding” and "matefial to the findings the NRC must
inake to support the action that is involved in the proceeding." Id. § 2.309(f)(1){ii)-(iv). Failure to comply with any of
these requirements is grounds for the dismissal of a conterition. See Private Fuel Storage, L.L.C. {Independent Spent
Fuel Storage Installatior), CLI-99-10, 49 NRC 31 8, 325 (1999); Arizona Public Service Company (Palo Verde Nuclear
Grenerating Station, Unifs i, 2, and 3), CLI-91-12; 34 NRC 149, 155-56 (1991),

The application of these réquirements has been further developed by NRC case faw, as is suimarized below:
a, Challenges to Statutory Requirements/Regulatory Process/Regulations

With limited exception, no tule or regulation of the Coninission can be challenged in an adjudicatory proceeding,
See 10 C.F.R. § 2.335; see also Dominion Nuclear Connecticut, Ind. (Millstone Nuclear Power Station, Unit 2), [*55]
CLL03-14, 58 NRC 207, 218 (2003). By the same token, any contention that amounts to an, aitack [*¥19] on applicable
statutory requirements or represents a challenge to the basie structure of the Commission's regulatory process must be
rejected. See Public Service Company of New Haupshire tSeabrook Station, Units 1 and 2), LBP-82- 76, 16 NRC 1029,
1035 (1983) (citing Philadelphia Electtic Company (Peach Bottoin Atomic Power Station, Units 2 and 3), ALAB-216, 8
ARC 13, 20-21 (1974)). Similarly, ahy contention that sesks to impose stricter requirements than those set forih by the
regulations is inadmissible. See Long Island Lighting Company (Shoreham Nuclear Power Statio, Unit 1), CLI-87-12,
26 NRC 383, 395 (1987); Public Service Company.of New Hampshire {Seabrook Station, Units 1 and 2), LBP-82-106,
16 NRC 1649, 1656 (1982); Florida Powér and Light Company (Turkey Point Nuclear Generaling Blant, Units 3 and
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4), LBP-01-6, 53 NRC 138, 159 (2001). Additienally, the adjudicatory process is not thie proper venue for a petitioner to
set forth any contention that merely addresses his or her own view regarding the direction regulatory policy should take.
See Peach Boltom, ALAB-216, 8 AEC at 21 n33.

b, Challeriges [#+20] Outside Scope of Proceeding

All proffered contentions must be within the scope of te proceeding as defined by the Comnission in its initial
hearing notice and order referring the proceeding to the Licensing Board. See Florida Power and Light Company (Twr-
key Point Nuclear Generating Plant, Units 3 and 4), CLI-00-23, 52 NRC 327, 329 (2000); Duke Power Company (Ca-
tawba Nuclear Station, Units I and 2), ALAB-825, 22 NRC 785, 790-91 (1985). As & consequence, any contention that
falls outside the specified scope of the proceeding must be rejected. See Portland General Electric Company (Trojan
Nuclear Plant), ALAB-534, 9 NRC 287, 289-90 n.6 (1979).

¢. Need for Adequate Factual Tnformation of Expert Opinion as Contention Basis

Tt is the obligation of the petitioner fo present the factual information and expert opitiions necessary to support its
contention adequately. See Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta, Georgia), LBP-
956, 41 NRC 281, 305, vacated in part and remanded on other grounds and aff'd in part, CLI-95-10, 42 NRC ], and
CLI-95-12, 42 NRC 111 (1995). [¥*21] Fatluré to provide such ant explanation regarding the bases of 4 proffered con-
tention requires the contention be rejected. See Palo Verde, CLI-91-12, 34 NRC at 155. In this connection, neither mere
speculation nor bare assertions alleging that a matter should be considered will suffice to allow the admission of a prof-
fered contention. Sce Fansteel, ne. (Muskogee, Oklahoma Site}, CLF-03-13, 58 NRC [95, 203 (2003). [*56] 1fa peti-
tioner neglects to provide the requisite support to its contentions, it is not within the Board's poiver to make assumptions
of fact that favor the petitioner, nor may the Board supply information that is lacking, See Georgia Tech Research Reac-
tor, LBP-95.6, 41 NRC at 305, Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel F\ abrication Facil-
ity), LBP-01-35, 54 NRC 403, 422 (2001).

Likewise, providing any material or document as a basis for a contentlon, without setting forth an explanation of its
significance; is inadequate to support the admission of the contention. See  Fansteel, CLI-03-13, 58 NRC at 205. Along
these lines, any supporting material provided by a petitioner, [#+22] including those portions of the material that are
not relied upon, i§ subject to Board scrutiny. Seo Yankee Atomic Electric Company (Yankee Nuclear Power Station),
LBP-96-2, 43 NRC 61, 90 (1996); rov'd in part on other grounds, CLI-96-7, 43 NRC 235 (1996). Thus, the materfal pro-
vided in support of a contention will be carefully examined by the Board to confirm that its does indeed supply an ade-
quate basis for the coniention as asserted by the petitioner. See Vermont Yankeé Nuclear Power Corporation (Vermant
Yankee Nuclear Power Siation), ALAB-219, 30 NRC 29, 48 (1989}, vacated in part of other grounds and remanded,
CLL90-4, 31 NRC 333 (1990).

d. Materiality

In order to-be admissible, the regulations requite that all contentions assert an issue-of law or Tact thaf is material to
the outcome of a Ticensing proceeding, that is to say, the subject matter of the coritehtion must impact the prant or denial
of a pending license application. Sec 10 C.F.R. § 2.309(H)(1)(iv). This requiremént of materiality ofien dictates that any
contention alleging deficiencies or errors in an application [#*23] also indicate some significant link between the
claimed deficiency and either the health and safety of the public or the environment. See Yankee Nuclear, LBP-96-2, 43
NRC at 75, see also Pacific Gas & Electric Co. {Diablo Caryon Power Plant Independent Spent Fuel Storage Instafla-
tion), LBP-02:23, 56 NRC 413, 439-41 (2002), petition for review denied, CLI-03-12, 58 NRC 185, 191 (2003). Simi-
larly, in the coniext of a decommissioning funding estimate the Commission has held that, to gain admission of a con-
tention alleging an ervor in the estimate, the petitioner must also show that there exists no reasonable assurance that the
amount in question will be paid by the applicant. See Yankee Atomic Eleciric Co. (Yankee Nuclear Power Station), CLI-
96-1, 43 NRC 1, 9 (1996).

[*57] ¢.Improper Challenges to Application

All properly formulated contentions must focus on the license application in question; challenging either specific
portions of or alleged omissions from the application (incliding the SAR and ER). See 10 C.F.R. § 2.309(D(1)(vi). Ay
contention that fails directly to controvert the {#*24] application or that mistakenly asserts the application does not ad-
dress a relevant issue can be dismissed. See Sucraménto Municipal Utility District (Rancho Seco Nilclear Generating
Station), LBP-93-23, 38 NRC 200, 247-48 ( 1993), review declined, CLI-94-2, 39NRC 91 (1994); Texas Ulilities Elec-
tric Co. (Comanche Peak Steam Electric Station, Unit 2), LBP-92-37, 36 NRC 370, 384 (1992).
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2. Scope of Contentions

Although licensing boards genérally ave to litigate "contentions™ rather than "bases,” it has been recoghized that £
"the reach of'a contention necessarily hinges upon its terms coupled with its stated bases.” Public Service Co. of New
Hampshire (Seabrook Station, Units I and 2), ALAB-899, 28 NRC 93, 97 (1988), aff'd sub hom. Massachusetts v. NRC,
924 F.2d 311 (D.C. Cit.}, cert. denied, 502 U.S. 899 (1991); see also Duke Energy Corp. (McGuire Nuclear Station,
Units 1 and 2; Catawba Nuclear Station, Units | and 2), CLI-02-28, 56 NRC 373, 379 (2002). As outlined below, exer-
sising our aythority under 10 C.F.R: §§ 2.316, 2.319 [*#25] , 2.329, we have acted (o further define and/or consolidate
contentions when the issues sought ¢ be raised by ong ar more of the petitioners appear related or when i€drafting
would clarify the scope of a contention,

3. Section 2,309 Standards As They Relate to Governmental Entities

Although, as was noted in section ILA above, the standing reuirements set forth in section 2,309 explicitly differ-
entiate between governmental and non-governmental petitioners, the other provisions in section 2:.309 regarding hearing
pet1t1ons and associated submissions, ingluding the contentions submitted by petitioners, do niot.coatain Such a distine-
tion. Ses Diablo Canyon, LBP-02-23, 56 NRC at 453-57. The same is true Tor the other provisions in section 2.309 re-
Iating to hearing petitions, including those relating to the scope of a petitioner's section 2.309(h)(2) reply to the re-
sponses of an applicant and/or the staff to a hearing request. Nonethgléss, in several of their pleadings, NMED and the
AGNM have sugpested that their status as governmental entities somehow gives them additional latitude to comply with
the requirements governing the pleading and [**26] amendment of ¢ontentions. See NMED's Motion for Extension of
Time to File Reply In Support of Pétition for Leave to Intervene (Apr, 22, 2004) at 2; AGNM Reply at 2-5.

[*58] We, of cotnse, do not dispute the spcclal relationship that exists bétween state and local governmental enti-
ties and their ciizens. Indeed this is the premise of the authority grantéd to govemmental entities under section
2:315(c), which affords an interested governmental entity an opportunity to paricipate in the evidence formulation
procéss at a hearing (e.g,, introduce evidence, interrogate witmesses if party cross-examination is périnitted) on amad-
mitted contention withoit requiring thé governmental entity to take a position oa the issue. Under the agency's fules of
practice, however, that relationship does not provide the basis foi the Licensing Board to essentially waive or suspend
the requirements governing contention formulation and the late-filed submission of contention amendments of revi-
stons.

Atcordingly, inl inaking ot mlings below, we do $o based on the issue statements provided in the initlal NMED
and AGNM hearing petitions, as they may have been Jegitimately amplified in those petitioners' replies [¥#27] to the
LES and staff responses to their hearing petitions. The Commission declared in the statement of considerations that ac-
companied the recent final fule on the revised 10 C.E.R. Part 2 provisions applicable in this proceeding - which the
Board reitérated in an April 27 issuance - that all séction 2.309(h)(2) replies "should be narrowly focused on the Jegal
or logical arguments presented in the applicant/licensee or NRC staff answer." 69 Fed. Reg. 2182, 2203 (Jan. 14, 2004);
see Licensing Board Memorandum and Order (Granting Motion for FBxtension of Time) (Apr, 27, 2004) at 2 (unpub-
lished). Notwithstanding that Commission declaration, in several instances subsequently submitied NMED and AGNM

. "reply" fillngs essentially constituted untimely attempts to amend their original petitions that, riot having been ac¢om-
panied by any attempt to address the late-filing factors in section 2.309(e), (£)(2), cannot be corisidered in determining
the admissibility of their conientions.

“Nonetheless, given the status of NMED and the AGNM as governmental entities and the fact that their filings were
among the first made under the provisions of the recently amended Part 2 that require [##28] a hearing petition to in-
clude a petitioner's contentions, we refer several rulings to the Commission dismissing NMED and AGNM contentions
in which our ruling on the admissibility of a contention includes a defermination not to consider purportedly material
sipporting information that was first submitted as part of a reply pleading. In doing so, we foflow the Commission's
direction to us that we refer novel legal or policy issues that would benefit from early Commission consideration, Se¢
CLI-04-3, 59 NRC at 15-16. 15

05 It is, of eourse, within the Comimission's discretion as to whether {o accept these referred rulings in
whols ot in patt.

[*59] 4. Petitioner Contentigns Ratlings
a. NMED Contentions
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NMED TC-1/BC-1 -- LONG-TERM STORAGE

CONTENTION: In its Application, LES requests to be allowed to-buildup or store depleted uranium (DU) in the ¥
form of urantum hexafluoride (UF6) throughout the life-of the Facility, Application, § 4,13, Environmental Report, vol. :
2. The life of the Facility is anticipated to be thirty years.

Buildup of DU waste for thirty years is not acceptable to the State of New Mexico and is contrary to the representa-
tions made by LES to the State, [**29] Storage of such highly dangerous waste over a thirty year period may pose a
threal to the protection of health and property. 10 C.F.R. § 40.32(c). Furthermore, LES's proposed plan for storage of
this waste is not sufficiently detailed, and does not demonstrate that issuance of a license will not be inimical to the
health and safety of the public. 10 C.F.R. § 40.32(d).

Additionally, the DU waste could become a stockpile of legacy wasle and, ini the event of a default by LES, could
become an above ground aste storage complex, for which adequate financial assurance is not provided, See [Conten-
tion TC-2/EC-3] below.

The DU waste should not be stored over the life of the Facility, but should be. disposed of in a timely and safe man-
netr.

DISCUSSION: NMED Petition at 2; LES NMED Petitioni Response at 5-9; Staff NMED Petition Response at 4-6;
NMED Supplemental Request at 1; NMED Reply at2-14; Staff Surreply to NMED at 3-7; LES Surreply at 2-8; Tr. at
130-33, 140-43, 147-53,

RULING: Tnadmissible, in that this contention and its supporting bases fail to establish with specificity any genuine
dispute with the SAR or the ER; and/or [**30] lack adequate factual or expert.opinion support. See section ILB.1.e
above. Nonetheless, because our rufing includes a determination not to consider information that was first submitted as
part of a reply pleading and is purportedly material to the admission of this contention, né in accord with sectiort [L.B.3
above we refer this ruling to the Commission. See 10 CF.R. § 2.323(D).

. 16 In this regard, NMED submitted information regarding (1) the LES proposal fof treatment and disposi-
tion of depleted UF[6] material as a "plausible” strategy, see NMED Reply at 2-7; (2) failure of the LES applica-
tion to demonstrate that storagé of the depleted UF[6] material for up to 30 years and beyond will not be inimi-

cal to the public health and safety; see id. at 7-12; and.(3) the adequacy of the LES emergency plan, se¢ id. at
[2-14.

[*60] NMED EC-2 -- WASTE CLASSIFICATION AND DISPOSAL

CONTENTION: Section 4.13.3.1.3 of the Application states that LES may classify the DU waste as resowce mate-
rial instead of waste, The waste generated by LES's uranjum enrichment process, UF6 or uranium oxide waste, should
1ot be classified as resource materjal. [#¥31] LES hds not identified any use or econoinically viable market for this
material. Therefore the material cahnot be properly categorized as resource inaterlal, The material should be categorized
as a waste, and the Application should adequately provide for timely and safe disposal of this waste.

~ DISCUSSION: NMED Petition at 2-3; LES NMED Petition Response at 9-11; Staff NMED Petition Response at
6-7; NMED Supplemental Request at 1-2; Tr. af 21-34, 49-77, 84-87,

RULING: Inadmissible, in that this conteftion, as it contests the acceptability of a proposed disposal strategy rec-
ognized by the Commission in its Janvary 30, 2004 liearing opporlunity notice as one that is "plausible," see CLI-04-3,
59 NRC at 22, represents an impermissible challenge to the Commission’s regulations or rulemaking-associated genetic
determinations; fails to raise a material factual or legal dispute; and/or falls outside the scope of this proceeding. See
section 11.B.1.a, b, d above. '

‘NMED TC-2/EC-3 -~ FINANCIAL ASSURANCE

CONTENTION: The proposed financial assurancé amounts sét forth in the Application are inadequate, Sections
4.13-10 and 10,3 of the Application set forth a cost cstinate **32] to decommission the Facility of § 850,000,000.00
and a cost estimate of approximately $ 736,000,000.00 to dispose of the total DU,

The cost-estimate provided in the Application failfs] to include the cost of conversion.to uranium oxide and is based
upon a disposal rate of $ 2.51 per pound of DU. Radiation specialists from NMED contacted outside entities (including
Thomas Gray and. Associates and US Ecology) to determine the actual cost, based on a price scale or regulated rate, to

http://texas.sietraclub.org/radwaste/1.12.09ReplytoResponsetoHearingRequests.htm 7/26/2010




Page 27 of 67

: Page O
60 N.R.C. 40, *; 2004 NRC LEXIS 166, **

dispose of the amawnts of DU set forth in the Application. NMED's review fouid the actual cost for disposal to be be-
tweeit $ 1,900,000,000.00 and $7 200,000,000,00. The cost estimate for the disposal of the DU, and the financial agsut-
anos associated with that eost, therefore ave nof adequate and do not meet the reqilirements {of] [0 CF.R. § 70.25(a),

().

DISCUSSION: NMED Petition af 3; LES NMED Petition Response at 11-13; Staft NMED Petition Respoise at 7-
$: NMED Supplemental Request at 2; Tr. at 18.

RULING: This contentioii was withdrawn by NMED, S¢¢ Tr. at 18,
[#61] NMED TC-3/EC-4 -~RADIATION PROTECTION PROGRAM

~ CONTENTION: The Application does not comply with the requirements [¥*33] of 10 CLF.R. § 20.110] because it
fails to provide sufficient information to demenstrate the establishment of-an adeguate radiation protection progran

Specifically, the Application is deficient in providing the fechnical bases for monitoring and assessing effluent dis-
charge, and in estimating occupational and public radiation doses. See &.2. Application, §§ 4.6, Safety Analysis Report,
vol. 4; 4.12, Environmental Report, vol. 2; 6.0, Safety Analysis Report, vol. 4; see 10 C.F.R. § 20.1 101(b); Nuclear
Regulatory Guidance Document 4.14 (setting forth the need for discharge and dosage information prior to and during
operations of the uranium processing facility). The radiation dose quantities are provided, but are not supported by-cal-
culation protocols, formuilae, or variables (e.g., occupancy factors, seasonial variations, diffusion coefficients). This ad-
ditional information must be provided in order to verify the information in the Application.

DISCUSSION: NMED Petition at 3-4; LES NMED Petition Response at 15-19; Staff NMED Petition Response at
10, NMED Supplemental Request at 2; Tr. at 204-1 . '

RULING: Admissible, [**34] i that thie contention and its supporting bases are sufficiént to establish a genuine
material dispute adequate to warraht further inquiry.

NMED MC-1 -- ECONOMIC VIABILITY

CONTENTION: The Application dees not set forth any infoimation regarding the economic viability of the pro-
posed Fagility, The economic viability cannot be evaluated withont LES providing market projections and & business
plan that take into consideration the matket need for enriched uraninm and a realistic cost of waste disposal. The eco-
nomic viability of the proposed Facility is of critical importance fo the State of New Mexico in light of the fact it is the
State that will inherit the Faoility and its waste shoutd 1ES default ont decommisslonitig the Facility or clean-up ifits
venture proves to be econom leally unsound.

PISCUSSION: NMED Petition at 3; LS NMED Petition Résponse at 13-15; Staff NMED Petition Response at 8-
10; NMED Supplemental Request at 2; Ty, at 154-55, 160-61, 165-75. .

RULING: Inadmissible, in that this contention and its supporting bases fail to establish with specificity any genvine
dispute with any aspect of the financial qualifications showing of LES it its applicalion; lack adequate factual [¥#33] or
expert opihion support; and constitute a general challenge 10 the financial assurance obligations relating to decommis-
sioning and disposal imposed by 10 C.F.R. §§ 70.23(a)(5), 70.25, see Louisiana Energy Services, L.P. (Claiborne En-
richment [#62] Center), CLI-97-15, 46 NRC 294, 308 (1997), so ds to be an impermissible challenge to the Commis-
sion's regulations. See section IL.B.1.a, ¢ above.

b, AGNM Contentions
AGNM TC-i -» DISPOSAL SECURITY
CONTENTION: The ntanner in which the disposal security will be caleulated is not at all ¢lear.

DISCUSSION: AGNM Peition at 5-6; AGNM Supplemental Request at 2-3; Staff AGNM Petition Response at 4-
8; LES AGNM and NIRS/PC Petition Response at 60-65; AGNM Reply at 14-19; Staff-Surreply {0 AGNM at 6-7; Tr.
at 155-56, 161-75; LES Contingency Factor Update at 1-2; AGNM Contingency Factor Update at 1-2.

RULING: Admitted, in that its bases (2) and (4) are sufficient to establish a genuitie material dispute adéquate to
warrant further inquiry, albeit only as they challenge the adequacy of the LES contingency factor. The balance of the
contention's bases, ineluding bases (1) and [¥%36] (3), fail to provide-sufticient support for the contention in that they
lack adequate factual or expert opinion support; fail to raise a wmaterial factual or legal dispute; and/or constitute a gen-

éral challenge to the financial assurance obligations related to decommigsioning and disposal imposed by 10 CF.R. §§
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70.23(a)(5), 70.25, see Claibarne, CLI-97-15, 46 NRC at 3 08, so as to be an impermissible challenge to the Commis-
sion's regulations, See section 11.B.1.a, o, d above,

Because of the similavities that exist, the Board will consolidate this contention with the admitted aspects of conten-

tion NIRS/PC EC-5/TC-2. See infra pp. 2829, The Board sets forth the consolidated contention at p. 41 of Appendix A
to this memorandum and ordet.

AGNM TC-ii -- DISPOSAL COST ESTIMATES

CONTENTION: The bases for LES's cost estimates are suspect and the actual cost of disposing of tails will exceed
the $ 5.50 per [kilogtam uranium (kgU)] estimated by LES.

DISCUSSION: AGNM Petition at 6-7; AGNM Supplemental Request at 3-4; Staff AGNM Petition Response at 8-
9; LES AGNM and NIRS/PC Petition Response at 48-52; AGNM [**37] Reply at 14-19; Staff Surreply to AGNM at
6-7; AGNM TC-ij Reply at 13; Tr. at 28-95, 102-28; LES Contingency Factor Update at 1-2; AGNM Contingency
Factor Update at 1-2.

[¥63] RULING: Admitted, as supported by bases sufficient to establish a genuine material dispute adequate to
warrant further inquity, but limited to challenges to LES cost estimates to the extent they are based on the Urenco con-
tract and the LES cost estimates developed in connection with its Louisiana app_.licati_on.' The balance of the contention's
bases fail to provide adequate support for the contention in that they fail to establish with specificity any genuine dis-
pute with the SAR; fall outside the scope of this proceeding; andfor lack adequate factual or expert opinion support, See
gection 11.B,1.b, ¢ above. C

A revised version of this contention incorporating this ruling is set forth at p. 40 of Appendix A to this memoran-
dum and order,

AGNM EC- -- FOREIGN OWNERSHIP

CONTENTION: I{ LES's proposed Uranium Rarichment Facility is not economically viable, the 90% majority
owners, which are foreign entities, may simply abandon their investment.

DISCUSSION: AGNM Petition at 2-3; AGNM Supplemental Request at 5 Staff [+*38] AGNM Petition Response

at 9:10; LLES AGNM and NIRS/EC Petition Response at 60-65; Tr. at 211-13.

RULING: Inadmissible, in that this contention and lts supporting bases lack adequate factnal op expert opinion sup-
port; and/or impermissibly challenge the Commission's decommissioning regulations, See section 11.B.1.a, c above.

AGNM EC-i - ON-SITE STORAGE
CONTENTION: The storage of large amounts of depleted uranivm tails in steel cylinders, which would remain in
ouidoot storage on corcrete pads for ity fow years" poses a distinet environmental risk to New Mexico.

DISCUSSION: AGNM Petition at 3; AGNM Supplementa'l Request at 5-6; Staff AGNM Petition Response at 10-
12; LES AGNM and NIRS/PC Petition Response at 42-44; AGNM Reptly at 20-24; Staft Surreply to AGNM at 7-8; Tr.
at 135-40, 143-47, 149-50, 153.

RULING: Iadmissible, in that this contention and its supporting bases fail to establish with specificity any gentine

dispute with the ER; and/or lack adequate factual or expert opiion suppott.-See section ILB.1.c above. Nonetheless,

because owr riling includes a determination not to consider information that was first submitted as part of a reply plead-

ing and is purportedly [**39] material to the [*64] admission of this contention, n7 in accord with section IL.B.3 above

we refer this ruling to the Cominission. See 10 C.ER. § 2.323(5).

7 In this regard, the AGNM submitted information regarding the purported failure of the ER to discuss the
impact of (1) the facility on the sand dune lizard, a state-listed {hreatened species, see AGNM Reply at 21; and
(2) the indefinite storage of depleted UR[6] on the environment and the public health and safety, see id. at 22-24.

AGNM EC-iii -- "PLAUSIBLE STRATEGIES" FOR WASTE DISPOSAL

CONTENTION: In its ourreit application LES has identified two "plausible" approaches for waste disposal: (1} a
plan under which other private ihvestors would constract & "deconvetsion” plant fo change the depleted UF6 into U308,
wherenpon the U308 would be buried in an exhausted uranium mine, LES Application, 4.13-7 to -8, and (2) a plan un-
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der which, pursuant to Sec. 3113 of the ULS. Enrichment Corporation (USEC) Privatization Act, LES would require the ‘
Départinent of Enetgy {DOE) to aceept for conversion and to dispose of the depleted UF6 a3 low-level radioactive
waste at a price determined by DOE. [¥*40] LES Application, 4.13-7 10 +3. Further, NRC's scheduling order dated

"I_"ebmary 6, 2004 states that a plan to iransfer depleted tails to DOE for disposal tafls pursuant to Sec, 3113 of the USEC )
Piivatization Act constitutes a "plausible strategy” for dispositioning such waste. 69 Fed Reg. al 3877. :

DISCUSSION: AGNM Petition af 4-5; AGNM Shpplem'ental Request at 6-7; Staff AGNM Petition Résponse at
12-13; LES AGNM and NIRS/PC Petition Response at 45-47; AGNM Reply-at 6-14; Staff Surreply o AGNM at 5-6;
Tr. at 34-42, 49-75, 77-80, 84-87.

RULING; Tnadmissible, in that this contention as it contests the acceptability of a proposed disposal strategy recogs
nized by the Commission in its January 30, 2004 hearing opportunity notice as one that i§ "plausible,” see CLI-04-3, 39
NRC at 22, vepresents ait impenmissible ¢hatlenge to the Commission's régulations or ruferaaking-associated generic
determinations; fails to raisc a material factual or fegal dispute; -and/or falls outside the scope of this proceeding. See
section 11.B.1.a, b, d above. Nonetheless, because our ruling includes a determination nof to consider inforiation that

was fitst submitted as part of [* #41] areply pleading and is purportedly material fo the admission of this contention, nd
in accord with section ILB,3 above we cefer this ruling to the Commission. See 10 CF.R. § 2.323().

18 T this regard, the AGNM submitted infotmation regarding the application of the Commission's "wasle
confidence” decisions to depleted vranium tails. Se¢ AGNM Reply at 6-14.

AGNM EC-iv - SECURITY FOR DISPOSAL COSTS
CONTENTION: Security for disposal costs mitst be provided.

[*65] DISCUSSION: AGNM Petition at 5; AGNM Supplemental Request at 8: Staff AGNM Petition Response at
13-14; LES AGNM and NIRS/PC Petition Response at 60-65; AGNM Reply at 14-19; Staff Surreply to AGNM at-6-7;
Tr. at 155-56, 161-75; LES Contingenoy Factor Update at 1-2; AGNM Contingency Factor Update at 1-2.

RULING: Tnadmissible, in that this contention and its supporting bases lack adequate factual or expert ppinion stp-
port; fail properly to challenge the LES ER; and/or impermissibly challenge the Commission's decomumissioning regula-
tions. See section [1.B.1.a, ¢, & above,

AGNM EC-v -~ NEED FOR ENRICHMENT SERVICES

CONTENTION: LES has not adequately demonstrated the need for its efrichment [¥¥42] seivices. for the purposes
of the Environmental Impact Statement. : .

DISCUSSION: AGNM Petition at 8 AGNM Supplemental.I{equest at 8; Staff AGNM Petition Response at 14:
LES AGNM and NIRS/PC Péfition Response at 80-92; 1. at 176-77. .

RULTMG: This contention was withdrawn by the AGNM. See Tr. at 176-77.
AGNM MG-i - DEFINITION OF "PLAUSIBLE STRATEGY"

CONTENTIQN: The State requests the oppertitnity to explore the definition of a "plausible strategy” for disposal
of LES 'wasie.

DISCUSSION: AGNM Petition at 3; AGNM Supplemental Request at 9; Staft AGNM Petition Respanse at 15;

LES AGNM anleRS/PC Petition Response at 44:45; AGNM Reply at 6-14; Staff Surreply to AGNM at 5-6; Tr, at
34-42, 49-15, 77-30, 84-87.
RULING: Inadniissible, in ihat this contentio, as it contests the acceptability of a_p_'rop'os'ed dispasal strategy rec-

4

ognized by the Commission in its Janiiary 30, 2004 hearing opporfunity notice as one that is "plausible,” seg CLI-04-3,
59 NRC at 22, represents an jmpermissible challengé 0 the Commission's regulations or rulemaking-associated generio
deteriminations; fails to raise a material factual or legal dispute; and/or £alls outside the scope of this pro‘ceeding.' [**43]
See section ILB.1.a; b, d above. Nonétheless, because our ruling inelndes a deferminagion not to considér information
that was first submitted as part of'a reply pleading and is purportedly material fo the admission of this contention, n® in

accord with section 11.B.3 above we refer this ruling to the Commission. See 10 C.R.R. § 2.323(D.
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n9 In this regard, the AGNM submitted information reg_arciing the application of the Commission's "waste
confidence" decisions 16 depleted uraniutn tails. See AGNM Reply at 6-14,

[¥66] AGNM MC-ii -- FINANCIAL QUALIFICATION

CONTENTION: Finaticial qualification of LES must include contractual commitments that will pay for decommis-
sioning and waste disposal, which requires the NRC to determine the actual costs of waste disposal anid how it could be
adeguately financed.

DISCUSSION: AGNM Petition at 7-8; AGNM Supplemental Request at 9-10; Staff AGNM Petition Response at
15-17; LES AGNM and NIRS/PC Petition Response at 65-67; Tr. at 155-56, 161-75.

RULING: Inadmissible, in that this contention, as it contests the acceptability of the financial qualifications funding
commitment recognized by the Commission in its [+#44] January 30, 2004 hearinig opportunity notice as one that witl
"satisfy the requirements of Part 70," CLL04-3, 59 NRG at 23, represents an jmpétmissible challenge to the Commis=
ston's financial qualifications regulatory scheme; lacks adequate factual or expert opinion support; fails to raise a mate-
rial factual or legal dispute; and/or falls outside the scope of this proceeding as it contests NRO staff post-licensing veri-
fication activities. See section J1.B.La, b, o, d above. :

¢. NIRS/PC Contentions
NIRS/PC EC-1 - IMPACTS UPON GROUND AND SURFACE WATER

CONTENTION: Petitioners contend that the Environmental Report ("ER"} contained in the application does not
contain a complete or adequate-assessment of the potential environmental impacts of the proposed project on ground
and surface water, contrary to the requirements of 10 C.F.R, 51.45.nl9

n10 As originally set forth by NIRS/PC, this contention had several additional paragraphs that were de-
scribed as "background." NIRS/PC Petition at 19-20, Because those paragtaphs ate clearly patt of the basis for
this contention, we are not including them as part of the body of the contention.

DISCUSSION: NIRS/PC Petition at 19-23;LES AGNM and NIRS/RC. Petition Response at 7-15; Staff NIRS/PC
Petition Response at 8-9; NIRS/PC Reply at 3-5; NIRS/PC Supplemental Request at 1; Tr. at 254-62.

RULING: Adiiitted, as supported by bases sufficient to raise genuing issues of inaterial fact adequate to warrant
further inguiry.

NIRS/PC EC-2 = IMPACT UPON WATER SUFPLIES

CONTENTION: Petitioners contend that the ER confained in the application does not contain a complete or ade-
quate assessment of the potential enyironmental impacts of the proposed project upon water supplies in the area of the
project, contrary to 10 CF.R.5 1.45.

[*67] To introduce a new jidustrial Facility with significant water needs in an area with a projected water shortage
runs counter to the federal responsibility to act "as a trustee of the environment for succeeding generations," according
to the National Environmental Policy Act (NEPA) § 101{(b)(1) and 55 US.C §4331{b)(1). To present a full statement
of the costs and benefits of the proposed facility the ER shonld set forth the impacts of the NEF on proundwater sip-
plies.

DISCUSSION: NIRS/PC Petition at 24; [**46] LES AGNM and NIRS/PC Petition Response at 16-17; Staff
NIRS/PC Petition Response at 9-10; NIRS/PC Reply at 5-6; NIRS/PC Supplemental Request at 1-2; Tr. at 262-69.

RULING: Admitted, as supported by bases sufficient to raise geniine issues of materjal fact adequate to warrant |
further inquiry.
NIRSI’PCBC—B/’I‘ C-1 -- DEPLETED URANIUM HENAFLUORIDE STORAGE AND DISPOSAL

CONTENTION: Petitionérs contend that LES does hot have {a} sound, reliable, or plausible strategy for disposal of
the large amounts of radioactive and hazardous Depletéd Uranium Hexafluoride {("DUF[6]") waste that the operation of
the plant would produce. See NRC Order, 69 Fed. Reg. 5873, 5877 (Feb. 6,2004). nll
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nil As originally set forth by NIRS/PC, this contention had several additional paragraphs that were de-
scribed as "background. NIRS/PC Petition at 25, Because these paragraphs are clearly part-of the basis for this
contention,-we are not including them as part of the body of the ¢ontention, .

DISCUSSION: NIRS/PC Petitioi at 25-31; LES AGNM and NIRS/RC Petition Response at 17-37; Staff NIRS/PC
Petition Response at 10-13; NIRS/PC Reply at 6-10; NIRS/FC Supplemental Request at %: Tr. at 42-75, 80-87. [* #47)

RULING: Admitted, as it is supported by Bages B, C, and D, which are sufficient to establish a genuine material
dispute adequate to warrant further inquiry. Basis A s insufficient to support the contention's adnission in that it fails to

establish with specificity any genuine material dispute with the SAR orthé ER; and/or-lacks adequate factual or expert
opinion support. See section IL.B.1.c, d dbove.

A révised version of this contention incorporating this ruling is set forth af p. 41 of Appendix A to thig mentoran-
dum and order, Further, because our ruling admitting this contention raises a novel Iegal or policy question regarding
the status of depleted uranium hexafluotide waste as 1ow-level waste, this ruling is referred to the Commission. See 10
C.F.R. §2.323(D.

NIRS/PC EC-4 -~ IMPACTS OF WASTE STORAGE AND DISPOSAL

CONTENTION: Petitioners contend that the LES ER lacks adequate information to make an informed licensing
judgment, contrary to the requirements of 10 [*68] C.JR. Part 51. The ER fails to discuss the impacts of construction
and operation of decenversion and disposal facilities that are required in conjunction with the proposed entichment
[#*48] plant.

A DISCUSSION: NIRS/PC Petition at 3 1-32; LES AGNM aiid NIRS/PC Petition Response at 37-42; Staff NIRS/PC
Petition Response at 13; NIRS/PC Reply at 10-12; NIRS/PC Supplemental Request at 2; T, at 242-54,

RULING: Admitted, a3 it is supported by Basis A to the extent that basis challenges the ER as failing to evaluate
the environmental effects of the construction and operation of a deconversion facility, which i3 sufficient to establish a
genuine material dispute adéquate to warrant further inquiry. Basis B is insufficient to support the admission of this
corifention as it raises issues unirelated to the application so as to fall outside the scope of this proceeding. See section
11.B.1.b above:

A revised version of this contention incorporating thits rulifig is set forth at . 41 of Appendix A to this meindrati-
dum and order..

NIRS/PC EC-5/TC-2 - PRCOMMISSIONING COSTS

‘ CONTENTION: LES has p}‘(zSented estimates of the costs of decormissioning and funding plan as required by 42
U8C 2243 and 10 CFR, 30.35, 40.36,and 70.25 to be included in a license application. See [**49] SAR 10.0
through 10:3; ER 4.13.3. Petitioners contest the sufficiency of such presentations.

PISCUSSION: NIRS/PG Petition at 32-34; LES AGNM and NIRS/PC Petition Response at:52-60; Staff NIRS/PC
Petition Response at 13-14; NIRS/PC Reply at 13-14; NIRS/PC Supplemental Request at2: Tr: at 157-59, 161-75, LES
Contingency Factor Update at 1-2.

RULING; Admitted, as to it Basis B as suificient to establish a genuipe material dispute:adequate to-warrant fur-
thet inquiry to thé extentit challenges the sufficiency of LES cost estimates as being based o a ¢ontingency factot that
is too low, a Toww estimate of the cost of capital, and an incorfect assumption the costs are for low-level waste only, nl2
The balance of Basis B and Basis A-are insnfficient to support thie admission, of this contention as Tacking adequate fac-
tual of expert opinion support. See section 1LB. 1.¢-above.

ni2 A portion of this conterition may be subject to-further litigation on contention NIRS/PC EC-3/TC-1, as
it challenges the potential for categorizing depleted uranium as low-level waste.

A revised versioh of this conténtion incorporating this ruling and reflecting the consolidation of this contention with
[*#50] the-admit‘ped aspects of contentionn AGNM TCH, see supra pp. 20-21, is st forth at p. 41 of Appendix A {o this
memorandum and dyder.

[*69} NIRS/PC EC-6/TC3 -- COSTS OF MANAGEMENT AND DISPOSAL OF DEPLETED UF[6]
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CONTENTION: Petitioners contend that LES's application serjously underestimates the costs and the feasibility of
managing and disposing of the depleted UF{6] ("DUE[6]") produced in the plarined enrichment facility.

DISCUSSION: NIRS/PC Petition at 34.38; LES AGNM and NIRS/PC Petltion Response at 68-80; Staff NIRS/PC
Petition Response.at 14-15; NIRS/PC Reply at 14-18; NIRS/PC Supplemental Request at 2-3: Tr. at 95-114, 118-28.

RULING: Admitted, as supported by bases sufficient to cstablish a geriviine materiaf dispute adequate to watrant
further inquiry. nl3 '

1113 A portion of this contention may be subject to further litigation on contention NIRS/PC EC-3/TC-1, as
it challenges the potential for categorizing depleted uranium as low-level waste.

A revised version of this contention incorporating this ruling is set forth at pp. 41-42 of Appendix A to this memo-
randum and order.

NIRS/PC EC-7/TC-4 -- NEED FOR THE FACILITY

CONTENTION: Petitioners contend that the Environmental [(**51] Report ("ER") does not adequately describg or
weigh the environmental, sotial, and economic impacts and costs of operating the National Enrichment Facility
("NEF") (See ER 1.1.1 et seq.). nl4

n14 As originally set foxth in by NIRS/PC, this contention had an additional paragraph thit clearly was part
of the basis, Se¢ NIRS/PC Petition at 39. Accordingly, we arenot including it as part of the body of the conten-
tion,

DISCUSSION: NIRS/PC Petition at 38-43; LES AGNM and NIRS/PC Petition Response at 80-92; Staff NIRS/PC
Petition Response at 15-17; NIRS/PC Reply at 18-21; NIRS/PC Supplemental Request at 3; Tr. at 177-203.

RULING: Admitted, as supported by Bases A, B, and F that are sufficient o éstablish a genuine material dispute
adequate to warrant further ingiiiry, except to the extent that Basis F suegests that the applicant is undér an obligation to
present a "business plan.” Bases D, E, and G, are insufficient fo suppoit the admission of this conténtion in that they fail
to establish with specificity any genuine matertial dispute; and/or fall outside the scope of this proceeding in that the
applicant is under no obligation to present oither 3 "business case” or to demonstrate [¥*52] the profitability of the pro-
posed facility, See section ILB.1.b, d above. Basis C was withdrawn. See NIRS/PC Supplement at 3.

Because this contention by its terms relates only to the LES ER, it is admitted only as an environmental contention.
A revised version of this contention [¥70] incarporating this ruling is set Forth at p. 43 of Appendix A fo this memoran-
dum and order.

NIRS/PC EC-8/TC-5 -- IMPACT ON NAT [ONAL SECURITY AND NON-PROLIFERATION EFFORTS

CONTENTION;: Petitioners coritend that thé operation of the proposed LES facility would pose ari Unnecessary and
unwarranted challenge to national security and to global nuclear non-proliferation efforts.

The LES license a‘p’piication does hot even address these critical issuesfo the security, health, and safety-of the
United States and the entire world. These issues should be addressed under Need for the facility, in both the ER and the
EIS, and in all séctions relating to the handling of classified inforniation.

DISCUSSION: NIRS/PC Petition at 43-48; LES AGNM and NIRS/PC Petition Response at 92-102; Staff
NIRS/PC Petition Résponse at 17-18; NIRS/PC Reply at 91-25; NIRS/PC Supplemental Request at 3-4; Tr. at 213-40.

RULING: Inadinissible, [#¥53] to the extent that this contentiof and ts supporting bases fail to specify any genu-
ine dispute, including failing to satisfy the criterion regarding the appropriafe circnmstances under which management
chatacter issues may be litigated by showing "some direct and obvious relationship betweeii the character issues and the
Ticensing action in dispute,” Commonwealth Edison Compary (Zion Nuclear Power Station, Units 1 and.2), CLI-99-4,
49 NRC 185, 189 (1999); impermissibly challenge the Contmisston's regulations; lack iatetiality; lack adequate factual
ot expert opinion support; and faii propetly to challetige the LES application, in particular its security provisioris. See
section 1LB.1.a, b, ¢, d, & above.

NIRS/PC EC-9/TC-6 - NATURAL GAS-RELATED ACCIDENT RISKS
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CONTENTION: Petitionérs contend that the Environmental Report ("ER") doés not contain a complete or adequal®
assessment of the potential environmental impacts of accidents involving natural gas fransmission facilities. Further,

there has been no [niegrated Safety Analysis (*ISA") based on module-specific data. 10 C.E.R. 51.45 has not been sat-
isfied, n15

nis As originally set forth by NIRS/PC, this contention had several additional paragraphs that were de-
seribed ag "background.” NIRS/PC Petition at 48. Because these ‘paragraphs are clearly patt of the basis for this
confention, we are not including them as part of the body of the contention.
[r254]
DISCUSSION: NIRS/PC Petition at 48-51 ‘LES AGNM and NIRS/PC Petition Response.at 102-10; Staft
NIRS/PC Petition Response at 18-19; NIRS/PC Reply at 25-27; NIRS/PC Supplemental Request at 4: Tr. 7t 269-T7.

[¥71] RULING: Admitted, as supported by Basis A that is sufficiént to establish a gentiine material dispute-ade-
quate to warrant further inquiry with respect to the alleged inadequagy of the SAR because it does not coritain an ISA
based on module-specific data, Bases B, C, and D wére withdrawn by NIRS/PC. See Tr, at:269-70, 272,

With the withdrawal of Bases B, ¢, arid D, this contention is essemialiy Jimited _to‘_SAIH'ela'te'd concerns and is ad-
mitted as a technical gontention. A revised version of this contention incorporating this scope is set forth at p. 43 of Ap-
pendix A fo. this nemorandum and order.

111, PROCEDURAL/ ADMINISTRATIVE MATTERS

As indicated abave, each of the three petitioners -~ NMED, the AGNM, and NIRS/PC -~ are admitted as patties to
this proceeding as they each have established standing and have set forih at least one admissible conteniion, Following
below is procedural guidance for further litigaling the above-admitted contentions.

A.1ead Patties

Putsuant to [**55] 10 CER. § 2,319, the presiding officer possesses the authority to control the prehearing and
‘hearing process by consolidating parties and/or designating a lead party to fepresent interests held in common by multi-
ple groups, in order {0 eliminate duplicative or cumulative svidence and arguments. In the instant proceeding, there is
oné admissible NMED contention that has been adopted by the AGNM and several other gdmiissible contentions that
have been consolidated because oftheir similar subject mafter. This belng the case, we believe the pruglent approach is
to designate "lead” patties for the litigation of each of these contentions,

A party designated as the nead" has the primary responsibility for the litigation of a contention. These litigation re-
sponsibilities of the lead purly include, absent otherinstruction framn the Boatd, the conduct of all discovery velated to
the cotitention; filing and yesponding to any dispositive or other motions related to the contention; submitting any re-
quired prehearing briefs regarding the coritention; piepacing prefiled direct testimony, conducting any rédirect examina-
tion, providing any surrebuttal testimony in connectiorn [*#56] with the contention; an preparing posthearing proposed
findings of fact atid ¢oniclusions of law regarding the contention. The lead party is responsible for congulting with the
diher parties involved (i.¢., any party adopting the contention or fifing [*72] a conterition that has been consolidated)
regarding the activities related to the litigation of the contention. nlé

116 The Board believes that this coms urication betwéen the lead party and the other involved parties will
serve to protect the interests and concerns of all the parties regatding the contention. Should such consulfation
fail o yield 4 resclution to a dispute, thost parties involved-may request Board intervention. All such requests
frustbe in writing, on the record, and be presented in such a timely fashion that 'will allow the Board to resolve
the matter without requiring. the exiension of any existing schedules,

If a contention admitted inthis proceeding has not been consolidated with any other, the party who proffered that
contention s the lead party. For that NMED contention adopted by the AGNM, NMED will serve as the fead party. n17
Further, for those contentions that have been consolidated, we suggest the following [* *57] lead party degignation:

NIRS/PC EC-5/TC-2 - AGNM TC- -~ DECOMMISSIONING COSTS! NIRS/PC
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117 Section 2.309(H(3) provides that if a petitioner Useeks to adopt the contention of another sponsoring
[petitioner), the [petitioner] who seeks to adopt the contention fust gither agree that the sponsoring [petitionef]
shatl act as the tepresentative with respect to that contention, or jontly designate with the sponsoting [petitioner]
a tepresentative who shall Kave the anthority to act for the [petitioners] with respect to that contention." In this
instance, in adopting this NMED contention the AGNM did not specifically agree that NMED shall act as the
répresentative for this contention, See NMED/AGNM Joint Supplement to Petitions at 2. Nonetheless, we will
assume this is the case; unless within fen days of the entry of this order those two petitioners advise the Board
they have agreed to some otlier arrangement.

Should any designated lead party and the others involved agree that a party other than the one we have suggested
serve as the lead party fora contention, they should seek Board approval for the change of the desigpation.

B, Discovely

Per our discussion [##58] at the end of the Jung 2004 prehearing conference (Tr. at 279-84), and as Commission
rules require, as soon as practicable after issuance of this memorandum and order admitting parties and issues, the par-
ties are to ineet to discuss fheir particular claims and defenses and the possibility of ceftlement or resotution of any part
of the proceeding, develop 2 plan for discovery, and make arrangements for fhe required disclosures undet 10 CF.R. §
2704, n18 See 10 C.F.R. [+73] § 2.705(f). The discovery plan, which is to be submitted to the presiding officer within
ten (10) days of the meeting, st indicate the views of the parties and their proposals regarding (1) any changes that
mmay be needed in the timing, form, 01 requirements for disclosures under section 2.7 04(a); n19 (2) the subjecis on
which discovery will be needed, whe it should be completed, and whether it should be [*74] conducted in phases of
limited t9 particular issues; (3) any changes ot additions to existing discovery limitations; afid (4) any other orders that
should be issued by the presiding officer under section 2.705(¢). See id. :

118 Pursuant to 10 CFR. § 2.704(a), and consistent with the Commission's January 2004 order, se¢ CLL
04-03, 59 NRC at 16, all lead parties, except the staff, ate to make available within forty-five (45) days of the is-
suanice of this nemorandum and order (1) the name and, if knewn, the address and telephone nmber of those
individuals likely to possess discoverable information that is relevant to the admitted contentions and their sup-
porting bases; and (2) copies of, or descriptions by category and locations of, all documents, dat¥ compilatiotis,
and tangibié things in the possession, custody, ot control of the lead patty that ate velevant to.the admitted co=
tenitions and their supparting bases. Where such material is publically available from a diffefént source, it will
suffice to provide the facation, title and page refererice to the relevant document, data compilation of tangible
thing, '

A paity complying with this rule is under a duty 0 supplement its disclosures within a reasonable time after
it learns that the information disclosed is incompleté or incorrect in some iaterial respect, if this additional in-
formation has not otherwise been made kngwit during discovery or n writing. See 10 C.F.R. § 2.704(e)(1). Ad-
ditionally, each section 2,704 disclosuie inust be signed by at least one attorney of record, certifying that to the.
best ofhis or her knowledge, after reasonable inquiry, the information is correctand complete at the time of
submission. See 10 CFR. § 2:705(g)(L), Finally, the Board will address the timing for disclosures required un-
der section 2./704(b)-(c) in a later issuance. .

119-In this rezard, among the itenis to be discussed and included in the regort should be whether (1) the
staff's section 2.336(b) hearing file can be provided electronically via the NRC web site sooner than 30 days
from the date of this issuance; and (2) discovery against the staff on environtuental jssues can begln with issu-
ance of the draft env ironmental impact statement In September 2004 rather than awaiting the final EIS (and

Safety Evaluation Report), how scheduled for issuance in mid-Jure 2005, see Tr. at 278.

Relative to the staff's liearing file, in accord with 10 C.F.R. § 2.336(b), in creating and providing the hearing
file for this proceeding, the staff can utilize one of fwo options:

1. Hard copy file. The hearing file that is submitted to the Licensing Board and the parties in hard copy must
contain a chronologically numbered index of each item contained in it and each file item shall be separately
tabbed in accordance with the index and be separated from the othei file items by a suistantial colored sheet of
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paper that contains the tab(s) for the jmmediately following item. Additionally, the items shall be hensed in
hole-punched thiee ring binders of no more than four inches in thickness,

2 Rlectronic file: For an electronic liearing file, the staff-shall make available to the parties and the Licens- I
ing Board a list that contains the ADAMS aceession number, date and title 6£ each jtem so as to make the ltem
readily refricvable from the agency's web site, www.ntc.gov., using the ADAMS "Rind" function, Additionally,
the staff should create a separate folder in the agency's ADAMS system, which it should label 1 ouisiana En-
érpy Setvices - 70-3 103-ML Hearing File," and give James Cutchiri of ASLBP and the SECY group. (Office of
flic Secretary) viewer rights to that folder. Once created, the staff should place in that folder ¢opies of the AD-
AMS files for all the Hearing Docket ‘naterials. For documents in ADAMS packages & subfolder should be cre-
ated into which the package content should be placed, The subfolder should have a titlé that comports with the
itle of the package. Thereafter, as patt of its notice to the parties and the Iicensing Board regarding the avail-
ability of the Hearing File materials in ADAMS, the staff should advise the Licensing Board that this process is
complete and the "Hearing File" folder is avaitable for viewing. (As an information matter for the parties, once
this notice is received, the contents of the folder will be copied so as'to make its contgnts available to an
ASTBP-created ADAMS folder that will be accessible to ASLBP personnel only and info a folder that sill be
accessible by the parties fiom the NRC web site.)

if the staff théréafter provides any updates to the hearing file, it should place a copy of those items in the
“Louisiana Energy Services - 70-3103-ML Hearing Eile" ADAMS folder and indicate it has done so in the noti-
fication regarding the update that is then sent to-the Licensing Board and the parties. Additionally, if:at dny june-
fure the staff anticipates placing any tioni-public documents into the hearing file fot the proceeding, it.should no-
tify the Licensing Board of that jntent prior to placing those documents into the "Louisiana Energy Services -
70-3103-ML Hearing File" and await further insteuctions regarding those documents from the Licensing Board.
(Questions regaiding the electronic hearing file ¢creation process should be addressed to James Cutchin at 301-
415-7397 or jme3@nre.gov.)

If the staff décides to utilize option two, as part of the discovery report required under this seotion it should
give notice to the Licensing Board and the parties of that election. If any party objects to this method of provid-
ing the hearing file, it shall file a response withih seven days outlining the reasons why dccess to an glectronic
hearing file will ptace an undue burden on that party's ability to participate in this proceeding.

The Boatd will ovetsee the discoveiy process throu ph status reports and/or conferences, arid expects that each of
the partics wilt comply’ with fhe process fo the maximum extent possible, Failure to do so may result in appropriate
Board sanctions. When a party claims privilege and withholds information otherwise discoverable under the rules, the

paity shall expressly make the claim and describe the nature of what js not being discloged to the extent that, without
revealing what is sought to be protected, other parties will be abile fo determine the applicability of the ptivilege or pro-
teotiot. See 10 CER..§ 2.705(b)(4), Tl claim and identification of privileged materials must oceur within the tine
provided for such. disclosure of the witliheld materials, See id. Moréover, any attempt (o compel discovety by filinga

motlon with the Board must be preceded by the moving party either conferring or aftempting in good_géith to confer
with the other party in an effort to resolve the dispute without Board intervention. Seg 10 C.FR. § 2.705(h)(1).

C. Schedule for J oint Report and Prehearing, Conference Call

As indicated [**61] In section TILB above, the parties are to conduct 4 meeting to discuss scheduling for discovery.
In this connection, on of befor¢ Thursday, July 29, 2004, the parties are to file with the Board a report that outlines the
resulting discovery schedule. The Board requests also that in the discovery plan the parties provide thelr views tegard-
ing which, if any, of the admitied contentions are [*75] subject to shmmary disposition, along with an appropriate fit-
ing schedule for suoh motions. These suggestions shonld reflect the summary dispesition schedule as set forthin 10
CFR §2.710 and the Commission's January 30 issuance. See OLI-04-3, $9 NRC at 18-20, Additionally, the report
should include party estimates regarding exactly when this case, or any substantial portion of this case (e.g., enyiron-
mental contentions), will be ready to.g0 10 hearing and the time necessary to try each of the admitted cositentions if they
were to go to hearing. n20 The repart <hould also indicate the status of any settlement negétiations relative to any of the
admitted contentions, and whether a nsettlement judge" would be Telpful in those discassions. Should [*#62] the partics
disagiee as to any of these matters, separate views may be included as part of the report.
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:

n20 Additionally, in the report, LES and the staff should provide their views on how the Board should pro-
ceed relative to the "mandatory hearing” findings required of the Board under section ILC-F of the Commis-
sfon's January 2004 oider. See CLI-04-3, 9 NRC at 12-1 3

Following the receipt of the parties' joint report, the Board will conduct & prehearing conference call to discuss
scheduling and other matters, This conference call will be held on Tnesday, August 3, 2004, beginning at 1:00 pam.
EDT (11:00 p.m. MDT). n21 Additional calling instructions will be issued by the Board at a later date. The Board an-

ticipates this prehearing conference call will last ne more than two houys.

n21 Any party that is unable to make itself available for this confefence as schediifed should coritact counsel
for the other parties and provide the Board with agrced alternative tintes on Tuesday, Wednesday, or Thursday
of that week.

IV. CONCLUSION

For the reasons set forth in section ILA, B above, we find that petitioners New Mexico Environment Department,
the Attorney [*¥63] General of New Mexico, ahd Nucleat Information and Resource Service/Public Citizen, previously
+ having been found by the Comtnission to have standing, have also put forth at least one admissible contentien so as to
be entitled fo patty status in this proceeding, The text o ' their admitted conténtions is set forth in Appendix A to this
decision. Additionally, because we find they raise novel legal or policy questions, we refer several of our rulings deny-
ing and admitting contentions to the Commission for its cansideration.

For the foregoing reasons, it is this nineteenth day of July 2004, ORDERED, that:

i. Relative to fhe contentions specified in paragraph two below, the NMED, AGNM, and NIRS/PC hearing re-
auests are granted and these petitioners are admitted as parties to this proceeding.

1#76] 2. The following petitioner contentions are admitted for litigation in fhis proceedingt NMED TC-3/EC-4
(also adopted by the AGNM), AGNM TC-i (as consolidated with contention NIRS/PC EC-5/T -2), AGNM TC-ii,
NIRS/PC EC-1, NIRS/PC EC-2, NIRS/PC EC-3/TC-1 (as suppotted by Bases B, C, and D), NIRS/PC EC-4 (as sup-
ported by Basis A), NIRS/PC EC-5/TC-2 (as congolidated with contention AGNM TC-i), NIRS/PC [**64] EC-6/TC-3,
NIRS/PC EC-7/TC-4 (as supported by Bases A, B,and F), and NIRS/PC EC-HTC-6 (as supported by Basis A).

3. The following petitioher contentions are rejected as inadntissible for Titigation in this proceeding: 022 NMED
TC-1/BC-1, NMED EC-2, NMED MC-1, AGNM EC-i, AGNM EC-i, AGNM EC-iii, AGNM EC-iv, AGNM MC-,
AGNM MC-ii, and NIRS/PC BC-8/TC-5.

122 The following contentions were withdrawn by the respective petitioners: NMED TC2/BC-3, AGNM
EC-v, NIRS EC-7/TC-4 (Basis C).and NIRS/PC EC-9/T -6 (Bases B, C,-and D).

4. In aecordance with 10 C.ER, § 2.323(f), the following Boatd's contention admission determinations ave teferred
to the Commission: NMED TC-1/BC-1, AGNM EC-ii, AGNM EC-iii, AGNM MC-i, and NIRS/PC EC-3/TC-1.

5, The parties are to make the submissions required by section 11 above in accordance with the schedule estab-
tished herein.

6. Tn accordance with the provisions of 10 C.ER. § 2,311, as it rules upon intervention petitions, any appeal to the
Commission from this mesnorandum and order must be taken within ten (10) days after it is served,

THE ATOMIC SAFETY AND LICENSING BOARD 123

n23 Copies Of.th"ls memorandum and ordet were sent thig date by Internet e-mail trangmission to counsel for
(1) applicant LES; (2) petitioners NMED, the AGNM, and NIRS/PC; and (3) the staff.
[**65]

G. Paul Bollwerk, 111
ADMINISTRATIVE JUDGE
Paul B. Abramson

l . - Py
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ADMINI STRATIVE] UDGE
Chailes N. Kelber
ADMINISTRATIVE JUDGE
(#77] APPENDIX A
ADMITTED CONTENTIONS

1. NMED TC-3/EC-4 =+ RADIATION PROTECTION PROGRAM

CONTENTION: The Application does. qiot coinply with the tequiremeits of 10 CFR, §20.1101 because it fails to
provide sufficient information to démonstrate the establishinerit of an adequate radiation protection program. Specifi-
cally, the Application is deficient in providing the technical bases for monitoring and assessing effluent discharge, and
in estimating occupational and public radiation doses. See &:f, Application, §§ 4.6, Safety Analysis Report, yol. 4; 4.12,
Environmental Report, vol. 2; 6'.0,-Safety'A11alysis Repott, vol. 4; see 10.C.F.R. § 20.1101(b); Nuclear Regulatory
Guidance Document 4,14 (setting forth the need for discharge and dosage information priorto and during operations of
the uraniuin processing facility). The radiation dose quantities are provided, but are not supported by calculation proto-
cols, formulae, or variables (.8, accupancy factors, seasonal variations, ditfusion coefticients). [¥*66] This additional

information must be provided in order to verify the information in the Application.

2. AGNM TC-ii -~ DISPOSAL GOST ESTIMATES

CONTENTION: The bases for Louisiana Energy Sexvices, L.P.'s (LES) cost estimates are suspect and the actual
cost of disposing of tails will exceed the § 5.50 per kilogram wranium (kgU) estimated by LES utilizitig information
relating to-(1) the Urenco contract; and (2) LES cost estimates developed in connection. with ifs Louisiana application.

3. NIRS/PGC EC-1 - IMPACTS UPON GROUND AND SURFACE. WATER

CONTENTION: Petitioners contend that the Environmental Report contained in the application does not contain a
complete of adequate assessment of the potential environmiental impacts of the proposed project on ground and surface
water, contrary t0 the réquirements of 10 C.F:R. 51.45.

4. NIRS/PC BC-2 -~ IMPACT UPON WATER SUPPLIES

CONTENTION: Pétitioners contend that the Environmental Report (ER) contaied in the application does not con-
tain a complete or adequate assessment of the pgte’ntial environnertal inipacts of the proposed project shon water sup-
plies in the area of the project, contraty to 10 CF.R. 51.45 [#¥67] .

To intfoduce a new industrial facility with~signiﬁcantwater.ne'eds in an area with & projected water shortage funs
counter to the federal respongibility to act."as & wustee of the environment for succeeding generations,” according to the
National Environmerital Policy Act § 101(b)(1) and 53 USC §4331 (0)(1). To present a full statement of the costs and
benefits of the proposed facility the ER should set forth the impacts of the ‘National Enrichment Facility on groupidwater

supplies,

{¥78) 5, NIRS/PG EC-3/TC-1 —e'DEPLETED'URANIUMHEXAFL"UORIDE STORAGE AND DISPOSAL

CQNTENTION-:;Petitioners contend that Louisiana Fnergy Service, L.P,, (LES) does not have a sound, reliable, or
plausible strategy for private sector disposat of the large amounts of radioactive and hazardous Depleted Uranidim

Hexaflnoride ("DUF{6]") waste that the opsration of the plant would produce in that:

(A) The statemnent (LES Environmental Report (ER) 4. 13-8) that a ConverDyil partner, General Atomics,
may have actess to-an.exhausted urarium mine ... “where dep!etedU[B‘]O[_S'} coutd be disposed” repre-
sonts a grossly inadequate certitude fora "plausible gtratogy™ determination, [#¥68] particularly for a.
radioactive and hazardous substance which has been accumulating in massive quaatities in the United
States for fifty-seven years without a plausible disposal progiativ.
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(B) Similarly, the statement that “discussions have recently been held with Cogema concerning a private
conversion facility’ (ER 4. 13-8) is without substance.

(C) The disposition of depleted uranium must be addressed based on the radiologleal fiazards of this ma-
terial that require that it be disposed of in.a deep geological repository.

6. NIRS/PC EC-4 -- IMPACTS OF WASTE STORAGE AND DISPOSAL

CONTENTION: Petitioners contend that the Louisiana Energy Services, L.F. Bnvironmehtal Report-(ER) lacks
adequate information to make an inférmed licensing judgment, copliary to the requirements of 10 CFR. Part 51. The
IR fails to discuss the environmental impacts of construction and lifetime operation of a conversion plant for the De-
pleted Uraniuny Hexafluoride ("UF[6}") waste that is required in conjunction with the proposed enrichnient plant.

7. NIRS/PC EC-5/TC-2 AGNM TC-i -- DECOMMISSIONING COSTS

CONTENTION: Louisjaria Energy Services, L.P., (LES) as presented estimates of fhie costs [#*69] of decomais-
sioning and funding plan as required by 42 US.C. 2243 and 10 C.F.R. 30.35, 40.36, and 770,25 to be included in a li-
cense application. See Safety Analysis Report 10.0 through 10.3; BER 4.13.3. Petitioners contest the sufficiency of such
presentations as based on (1) a contingency factor that is too low;(2) alow estimate of the cost of capital; and (3) an
incorrect assumption that the costs ate for low-level waste only.

8. NIRS/PC BC-6/TC-3 - COSTS OF MANAGEMENT AND DISPOSAL OF DEPLETED UF(6}

CONTENTION: Petitioners contend that the Louisiana Energy Services, L.P., (LES) application seriously underes-
timates the costs and the feasibility of managing [*79] and disposing of the Depleted Uranium Hexafluoride
("DUF[6]"M) produced in the plamed enrichment facility in that:

(A) LES's reliance on the LawTence Liverniore National Laboratoty (LLNL) Reportas a basis for LES's
cost estimate for déconversion and disposal is not justified given the report states its cost estimates as
medians.

(8) LLNL cost estimates are based on travel distances of 1000 [##70] kilomefers or 620 miles (§ 4.1.3,
at 37; id. 92), but the data presented in the LES application show that travel over 1000 miles would be ‘
required to convert {he DUF([G] at Paducah, Kentucky or Portsrhouth, Ohio, and travel of ari additional
1000 miles (Environmental Report (ER) Table 4. 13-1) would be teqnived to get fhe matefial to a disposal
dite,

(CyIn LLNL's projections of the cost of decommissioning, it is assumed that materials such as steel nsed
{n the constiuction could be recycled. (See ER 4,13-17), Thus, it is assumed that such material would not
constitute waste. However, such an asstmption caanot be miade.

(D) Signiffcant revenues are assumed from the sale of calciuin diftuoride ("CaF[2]"-$ 11.02 million per
year (BR 4.13-17, Table 4,13-2; LLNL Report at 50, These assumptions are unfounded and cannot be
incorporated in the calsulation of the cost of décommissioning.

(E) A prablem arises with respect to disposal of CaF[2]. It ismot known whether the CaF[2] will be con-

taniinated with uranitim. Such cortamination would prevent the resale of the Cal[2] and would require
thiat such material be disposed of a8 {ow-level waste.

(F) There [#*71] is an eyen mote significant risk that the magnesium diflusride ("MgE[2]") would dlso
be contaminated. The LLNL report states that M gFl2] gerierated in dccommissioning imay be contami
nated. {(§ 6.3.2, at 119). Such contamination would require that such material be disposed of as radioac-
tive waste. Such disposal would raise the cost of decommissioning by more than § 400 miflion. (See Ta-
ble 6.17, at 120).
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(G) LES's "preferved plausible strategy" for the disposition of depleted UF[6] is the possivle sale to 8
"private sector conversion facility" followed by disposal of deconverted U[3]018] ina "western U.S. ex-
hausted underggound uranium mine," (ER 4.13-8). Such a conversion stiategy cannot be accepted as
plausible given that no such conversion facility exists nor is it likely to be built to suit LESs timing and
throughput réquirements.

(H) The mine disposal option advanced by LES (ER 4.13-11) cannot be considered piausible given the
single mine identified in the application opposes use of its property and storage of the waste in a such
wmine will not be realistically approvable if DUF[6] is not considered low-level waste.

[*80] (I) The "engineered trench® method of [#¥72] waste disposal proposed by LES is not likely to-be
acceptable (ER 4.13-11, -19) if DUF[6] is not considered fow-level waste.

9. NIRS/PC EC-7 -- NEED FOR THE FACILITY
CONTENTION: Petitioners contend that the Environmental Report (ER) does not adequately describe or weigh the

ehvironmental, social; and economic impacts and cosls of operating the National Enrichment Facility (See ER 1.1.1 &t
seq.) in that:

{A) Lovuisiana Energy Services, 1.P.'s (LES) presentation erroneously assumes that there is a shortage of
enrichment capacity.

(B).L‘ES'S statements of "need” for the LES plant (ER 1.1) depend primarily upon global projections of
need rather than projections of need for gnrichment sérvices in the U.S.

(C) LES has referred to supply and demand in the urasium enrichment markst (ER 1.1), but it has not
shown how LES would effectively enter this market in the face of existing and anticipated competitors
and contribute some publio benefit.

10, NIRS/PC TC-6 -~ NATURAL GAS-RELATED ACCIDENT RISKS

CONTENTION: Petitioners contend that the Safety Evaluation Report does not contdin a complete of adequate as-
sessment of accidents involving natural gas transinission [*¥73] facilities in that there has been no Integrated Safety
Analysis based on module-specitic data.
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