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Darani Reddick, Attorney, U.S. Nuclear Regulatory
Commission, argued the cause for respondents. With her on
the brief were John 4. Bryson, Attorney, U.S. Department of
Justice, Karen D. Cyr, General Counsel, U.S. Nuclear
Regulatory Commission, John F. Cordes, Jr., Solicitor, E,
Leo Slaggie, Deputy Solicitor, and Molly Barkman and
Geraldine R. Fehst, Attorneys.

Michael F. McBride argued the cause for intervenor
Lovisiana Energy Services, L.P. in support of respondent.
With him on the brief were David A. Repka and John W.
Lawrence.

Before: GINSBURG, Chief Judge, and ROGERS and
KAvANAUGH, Circuit Judges.

Opinion for the Court filed by Circuit Judge
KAVANAUGH, .

KAVANAUGH, Ciréuit Judge: More than 100 nuclear
reactors in the United States produce eleciricity to power
American homes and businesses. Those reactors provide
about 20 percent of the Nation’s electricity.

In this case, the Nuclear Regulatory Commission granted
a license for a new, privately owned facility in New Mexico
to produce enriched uraninm as fue! for nuclear reactors.
Individuals who live near the facility objected to the license,
and they filed petitions for review in this Court, /Petitioners
contend that the NRC violated the National Environmental
Policy Act and the Atomic Enetgy Act in granting the license,
‘We deny the petitions and upholci the NRC's decision to grant
the license.
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I

For several decades after the development of nuclear
power in the 1950s, the Federal Governient produced all of
the enriched uranium used to fuel America’s nuclear reactors.
In the early 1990s, Congress privatized the uranium
enrichment operations; it formed the United States
Enrichment Corporation and later approved the sale of that
company, See USEC Privatization Act, Pub. L. No. 104-134,
§8 310117, 110 Stat. 1321, 1321-335 to 350 (1996); Energy
Policy Act of 1992, Pub. L. No. 102-486, Title ]X, 106 Stat,
2776, 2923, Today, USEC operates thg country’s only
uranium enrichment plant, which is in Kentucky.

In 1990, Congress also amended the Atomic Fnergy Act
so that the Nuclear Regulatory Commission could license the
construction and operation of additional uranium enrichment
plants that would be privately owned and operated. See Solar,
Wind, Waste, and Geothermal Power Production Incentives
Act of 1990, Pub, L. No. 101-575, § 5, 104 Stat. 2834, 2835~
36 (codified as amended at 42 U.S.C. §2243). During the
. next*13 years, the NRC received two such applications for
uranium enrichment facilities, both filed by Louisiana Energy
Services, L.P. (LES). In 1991, LES applied to build the
“Claiborne” enrichment facility near Homer, Louisiana; LES
later withdrew that application, See In re La. Energy Servs,
L.P.,47NR.C, 113, 114-15 (1998). In December 2003, LES
sought a license for the so-called National Brrichment
Facrllty near Eunice, New Mexico, That second appllcanon :
is at 1ssue in this case.

Among.other things, an applicant for a private-sector
enrichment facility must present a “plausible strategy” for
disposing of the nuclear waste that the facility will generate.
An applicanf must provide a reasonable cost estimate to
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accompany the disposal strategy and give the NRC adequate
assurance that the applicant can pay for disposal. 42 U.S.C.
§ 2243(d)(2); 10 CFR. §70.25; In re La. Energy Servs.,
LP., 34 NR.C. 332, 337 (1990). The NRC must conduct an
“adjudicatory hearing on the record” to ensure the applicant
has met all the requirements for licensure, and it must prepare
an environmental impact statement under the National
Environmental Policy Act “before the hearing ... is
completed.” 42 U.S.C. § 2243(a)(1), (b)(1), (2); see also 42
U.S.C. §4332(2)(C).

After LES’s application in this case, the NRC issued a
notice of hearing and opportunity for interested parties to
intervene in the licensure proceeding. Notice of Receipt of
Application for License, 69 Fed. Reg. 5873, 5874 (Feb. 6,
2004). Two organizations — Public Citizen and the Nuclear
Information and Resource Service — jointly filed a petition to
intervene. Pursuant to NRC regulations, they challenged
several aspects of LES’s application. See 10 CER,
§ 2.309(a) (requiring that parties specify “contentions which
[they] seekf] to have litigated in the hearing”). The NRC
assigned the conduct of the licensure proceeding to a three- -
member Atomic Safety and Licensing Board, which
considered petitioners’ contentions in a series of on-the-
record hearings. The NRC then heard appeals from the
Licensing Board’s decisions. ,

At the Licensing Board, petitioners alleged that the
NRC’s environmental impact statement had not adequately
assessed the environmental impact of the propesed facility —
particularly the -environmental hazards associated with
uranium waste disposal. The Licensing Board issued written
rulings examining the environmental effects of the facility
and denying -petitioners’ claims. The NRC upheld the
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Licensing Board’s determinations in written rulings that
further analyzed the environmental issues.

Petitioners also alleged that LES had notf articulated a
plausible strategy to dispose of the waste generated by the
facility, and that it had nof provided a reasonable estimate of
disposal costs. The Licensing Board considered LES’s two
alternative disposal strategies and the related cost estimates.
First, the Licensing Board evaluated LES’s “private-sector
strategy” and cost estimate for disposal at a private facility

outside of New Mexico. On this point, the Licensing Boatd
ruled for petitioners, holding that LES had not met iis
evidentiary burden to establish that the cost estimate for the
private-sector strategy was reasonable. The NRC affirmed
that conclusion, :

The Licensing Board also analyzed LES’s alternative,
“public-sector strategy.” To support that strategy, LES relied
on a law that requires the Department of Energy to take title
- to and dispose of “low-level radioactive waste” generated by
wranium enrichment facilities, See 42 U.S.C. § 2297h-11.
The Licensing Board found the strategy plausible and rejected -
petitioners® challenge to the cost estimate for the strategy.
The NRC upheld the Licensing Board’s decision, thus basing
its ultimate approval of the license on LES’s public-sector
strategy and cost estimate, rather than on L.ES’s private-sector

plan,

In March 2006, as it was considering petitioners’
. contentions, the Licensing Board held a public hearing on the
remaining issues associated with the enrichment facility. The
Board held this hearing to incet the mandatory hearing
requirement of 42 US.C, §2243(b). In June 2006, the
Licensing Board completed its review and authorized a 30-
year license for construction and operation of the facility.
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The NRC declined to disturb the Licensing Board’s
authorization of the license, and the decision became final in
early August 2006, Construction has now begun. :

Petitioners filed timely petitions for review in this Court.
They raise several objections to the NRC’s licensing decision: .
(I) the NRC violated the Atomtic PBnergy. Act by

“supplementing” the environmental impact statement during
the hearing process; (2) the NRC violated the National
Environmental Policy Act by failing to adequately address the
environmental consequences of disposing of the facility’s
uranium waste; (3) the NRC violated the Atomic Energy Act
by accepting LES’s waste disposal strategy and cost estimate;
and (4) NRC Commissioner McGaffigan should have
disqualified himself from the licensure proceeding. We
address eacli issue in turn.
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Before deciding petitioners’ claims, we first must -
determine whether they have standing.

Under Atrticle III of the Constitution, federal courts have
jurisdiction only to decide cases or controversies. One aspect
of the case-or-controversy requirement is that a party must
demonstrate standing to sue — that it has suffered a “concrete
and particularized” injury that is “actual or imminent”;
“caused by, or fairly traceable to, an act that the litigant
challenges in the instant litigation”; and “redressable by the
court.” Fla. Audubon Soc'y v. Benisen, 94 F.3d 658, 663
+ (D.C. Cir. 1996) (en banc) (internal quotation marks omitted).
An organization may establish Article III standing by
showing, among other things, that at least one of its members
would have standing to sue in his or her own right. Nuclear
Energy Inst., Inc. v. EPA, 373 I‘Sd 1251, 1265 (DC Cir.
2004) e .
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This is a “procedural rights” case in which a party “has
been accorded a procedural right to protect his concrete
interests,” Lujan v. Defenders of Wildlife, 504 U.S. 555, 572
n.7 (1992). A party has standing to challenge an agency’s
failure to follow a procedural requirement “so long as the
procedures in question are designed to protect some
threatened concrete interest of” the party. Id. at 573 n.8, The
Supreme Court and this Court have repeatedly held that
individuals who live near a proposed federal project and
allege that they will suffer conctete injury from the project
have standing in NEPA and other procedural rights cases.
See, e.g., id at 572 1.7 (standing for “one living adjacent to
the site for proposed construction of a federally licensed”
project, even where party “cannot establish with any
certainty” that remedying procedural defect “will cause the
license to be withheld or altered™); Cmiys. Against Runway
Expansion, Inc. v. FAA, 355 F.3d 678, 684-85 (D.C. Cir.
2004) (standing where parties’ neighborhoods would “be
subjected to increased noise™); Nuclear Energy Inst, 373 F.3d
at 1265-66 (standing where member alleged hazardous waste
would “contaminate his comumunity’s giound-water
supplies™); ¢f Fla. Audubon Soc’y, 94 F.3d at 667-68 (no
standing where parties alleged only a “general risk” of harm
and did not demonstrate a “geographic nexus to any asserted
envwonmental injury™).

Petitioners here live near the proposed uraninm
enrichment facility. They allege a risk of injury from:
radiation generated by the facility; in particulat, they allege
that becanse the NRC has not identified a suitable disposal
strategy for the waste the facility will produce, the waste will
. be stored at the facility site and will emit harmful radiation,
See, e.g., Declaration of Phillip C, Barr, at {13, 6-10, 13-16.
They assert claims that, if successful, would require the NRC
to take additional procedural steps before granting the license’
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and would at least temporarily prevent construction and
operation of the facility near their homes. Petitioners® claims
suffice to-give them standing under the precedents of the
Supreme Court and this Court.

NI

Under the National Environmental Policy Act, a federal
agency proposing a major federal action significantly
affecting the quality of the human environment must first
prepare an “environmental impact statement” that includes a
“detailed statement” on “(i) the environmental impact of the
proposed action, (i) any adverse environmental effects which
cannot be avoided should the proposal be implemented,” and
“(iii) alternatives to the proposed action.” 42 US.C,
§ 4332(2)(C)(i)-(iii). Section 193 of the Atomic Energy Act
specifically requires the NRC to prepare an EIS in connection
with uraniom enrichment facility applications before the
hearing on the license is completed. See 42 U.S.C.
§ 2243(a)(1), (2). '

Petitioners allege that the. NRC violated the Atomic
Energy Act by “supplementing” the EIS after the hearings on
the license application. They also contend that, under NEPA,
the EIS did not adequately address the environmental impact
of disposing of the waste generated by the facility.

A

We. first consider petitioners’ claim that the NRC
violated the Atomic Energy Act by “supplementing” the EIS
after the close of hearings on the license application,

Section 193 of the Atomic Energy Act requites the NRC
to conduct a “single adjudicatory hearing on the record”
before issuing a license for constructing and operating a
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proceeding, do not support the conclusion that Commissioner
McGaffigan had “adjudged the facts as well as the law”
regarding the particular license application at issue here,
Commissioner McGaffigan did not abuse his discretion in
denying petitioners’ motion,

*- ®OX
We deny the petitions for review and uphold the NRC's

decision to grant the license.

So ordered.




